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Ref: ILO, GENEVA, 01_11_2016
Date: November 17, 2016

To

The Chairperson

Committee on Freedom of Association

The Governing Body

International Labour Organisation (ILO), Geneva

Subject: Complaint against Government of Nepal and legislature
parliament on

Violation of the Trade Union Rights by curtailing right to strike in all
Industrial Enterprises

1. Joint Trade Union Coordination Centre (JTUCC) is a common
centre for all registered Trade Union Confederations (list of
affiliates are in annex 1) of Nepal. Normally, Government of
Nepal consulted trade union confederations in all matters
relating to Labour and employment issue and discussed it in
the Central level Labour advisory Committee. Nepal has
ratified the Tripartite Consultation Convention 1976 (No
144).

2. Recently, the parliament has adopted the Industrial Enterprises
Bill in line of the draft submitted by the Ministry of Industry.
According to the preamble of the bill, the main aim is to
provide facilities concession and tax rebate to industry by the
government. It wants to create investment friendly
environment to replace import by increasing export through
enhancing national productivity and employment
opportunities within the country. The Bill contains different
chapters containing Preliminary provision, Registration and
Regulation of Industry, Provision on Classification of Industry
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and Fixed Capital structure, Creation of Industry and
Investment Promotion Board, Provision relating to
Concession, Facility and Discounts to be provided to Industry,
Provision relating to Single Entry system, Provision on Sick
Industry, Provision on Punishment and Appeal, and
Miscellaneous Provision. None of the Chapter contains the
rights, remuneration, and benefit of the workers including their
duties and responsibilities.

However, the clauses 47 of the Bill (in the final text it will be
clause 45) contain the provision relating to Industrial Human
Resources under Miscellaneous provision. The provision is as
fallows:

Industrial Human Resource:

(1) The human resource required for any industry shall be
recruited from among Nepali citizens.

(2) Not withstanding anything contained in sub-section (1)
above, if a human resources could not be available for
any particular skilled or Capacity among Nepalese citizens
for the Industry, after publishing an advertisement in
national level public newspapers or incase of high rank
Management post, as per the recommendation of
Department (the Department of Industry) pursuant to
sub-clause (3), the Industry may appoint Foreign National
with prior approval of the Department of Labour for a
maximum period of five years.

(3) Before recommendation for the purpose of the Sub clause
(2) above, the department should examine if the Industry
tried to find the required skill or capable human resources
from among Nepalese citizen, whether human resources
having such skill or capacity is required to the industry or
not, and confirmed that such skill and capacity is required
and such human resources is not available in Nepal, in
only such case issue a recommendation to the Department
of Labour for its approval.

L

(4) The tenure of highly skilled human resources appointed
as per the Sub Clause (2), can be re-appointed for two
years incase such human resources could not be available
in Nepal after receiving approval as per sub clause (3).

(5) A foreign national who is working in any industry pursuant
to Sub-section (2) above and who is from a country wherein
convertible foreign currency is in circulation, may
repatriate his/her salaries, allowances, emoluments, etc.,
in convertible foreign currency in an amount not exceeding
seventy five percent of such salaries, allowances and
emoluments.

(6) The principle of No works No pay applicable in the Industry
to increase industrial productivity and create sound
industrial relation. In shall be implemented as per the
existing labour and other prevailing laws.

(7) The workers and employees of the Industry should not
involve in any activity which create obstacle to operation
of the industry or any action like strike or band.

However, the sub clause may not make any adverse effect to
submit genuine demand before management by workers
and employee peacefully and it mutual settlement.

(8) Incase the dispute could not be settled under the sub clause
(7), the dispute shall be referred to the tribunal constituted
under the prevailing law and the decision of the tribunal
shall be final and binding

The parliament also adopted the Special Economic Zone Act 2016

and which contain similar provision on ban on all strike by

Workers.

4. Nepal has been ratified ILO Tripartite Consultation
Convention 144 on 21 March 1995. We are consulted during
the discussion of drafting of Labour Act and Social Security
Act. However, Trade union never consulted during the
drafting of Industrial Enterprises Act, which contain anti
labour provision as stated above. In the parliament, we
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requested to remove anti labour provision during the
discussion called by sub committed on the Act. However, the
parliament also did not listen our views. It is also clear violation
of the decision made by CFA on the case no 2412 (Para 1139)
where "The Committee draws the attention of the Government
(of Nepal) to the importance of prior consultation of workers’
organizations before the adoption of any legislation affecting
their rights [see Digest, op. cit., paras. 929 and 930], and
requests the Government to ensure the application of this
principle in the future."
. In fact, Nepali industry faced tremendous strike and Nepal
Band (General strike in Nepali language) called by political
parties, cast groups, regional groups and parties, and
employers themselves. Last year, more than 5 month long
general strike called by Madheshi parties in southern part of
Nepal where Local unit of employer organisation also involve.
This year, almost transport sector paralyses due to strike called
by Transport Employers Federation to reduce the traffic fines.
During a decade, in total strike and Band called by all groups,
around 64% called by political parties, and affiliated
organisation and 30 % Band called by Federation of Nepalese
Chamber of Commerce and Industry and its affiliate industrial
Federation or local chapter. Only 6% around strike called by
Trade Union Federation and affiliates in Nepal. We think, if
we calculate it by Man Days Lost formula, ratio of workers
strike may be less than that. However,
a. The Act do not prohibit strike and Band called by
political parties, and its affiliate organization,
b. The Act do not prohibit Nepal Band or Band in any
area called by Employers organisation
c. The act do not prohibit any lock out called by employer
in any industry
d. The act allowed to closure on the part of employer
The act imposed so called no work no pay principle
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even if strike and band called by employer, political
parties and allied organisation.
Therefore, we termed this provision as anti-labour
provision and which cannot be accepted.

6. We believe that the strike is suspension of work on the part of

workers. It is inherent right of workers to suspend the work if
the remuneration or benefit or work environment is not
favourable to them. Similarly, workers should not make liable
any kind of forceful stoppage of work by employer or political
parties and cast or regional groups. It is gross injustice to the
workers in case their payment has been stopped (in the name
of so-called principled of no work no pay) due to band or strike
which is not called by workers.
Industrial Enterprise Act recently passed by the parliament
did not conformity with the provision of Constitution of Nepal
and ILO convention no 98 and 87 as well. Article 34 of the
constitution of Nepal conferred right to labour as follows:
34. Right to labour: (1) Every worker shall have the right
to be protected by fair labour practice. Explanation: For
the purposes of this Article, "worker" means a labourer or
worker who does physical or mental work for an employer
in consideration for remuneration.
(2) Every worker shall have the right to fair remuneration,
facilities and contributory social security.
(3) Every worker shall have the right to form and join
trade unions and to engage collective bargaining, in
accordance with law.

The constitution clearly mentioned about the right of workers
to bargain collectively. The case laws and principle adopted
by the ILO clearly says that without right to strike, right to
bargaining collectively could not exist. Thus, prohibition on
right to strike by Industrial Enterprises Act and Special
Economic Zone Act is clear violation of ILO Right to organize
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and Collective Bargaining Convention 98 which is ratified by
Nepal. As a member state of ILO, Nepal also obliged to respect
and enforces the provision of Freedom of Association and
Protection of Right to organize Convention 87, because it is a
fundamental labour standard under ILO declaration on
Fundamental Principle and Right at work adopted by ILO
Conference 1998.

Similarly, the provision of the recently palled bill contradictory
with the Labour Act 1992 and Trade Union Act 1993 have
guaranteed the union's right to organise, assemble, peacefully
demonstrate, and bargain collectively including legitimate
right to strike. It also violets the agreement between Employer
organization and Trade Unions signed on 14 Oct 2014 and
submitted to Ministry of Labour during the drafting of Labour
Bill 2014 which is still under consideration of Parliament.

Despite the repeated instruction made by Governing Body of

ILO through Case No. 2120 and 2340, government of Nepal

still violets to ILO c. 98 and 87 government has curtailed the

rights of workers in an insulting manner. For an instance the

misuse of Essential Service Act 1957 to impose it in order to

smash the rights of workers in different 17 services by

publishing a notification in the official, gazette of 25" April

2016, Which are;

e Postal Service

o All types of broadcasting, print media

o Tele Communication and Mass Media Service

e Transportation including road, air and marine

o Work related to civil aviation and maintenance of aircraft
and security

e Service on railway station and government storages

e Mint and government Print service

e  Manufacturing equipments of defence & allied
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e Electricity Supply Service
e Drinking Water Supply Service
e Hotel, Motel, Restaurant, Resort and tourism related
other similar kinds of services
o Import and distribution of petroleum goods
e Hospital, health centres and manufacturing establishment
of Medicines and distributive services
e Banking Services
e Garbage collection, transfer and recycling service
e Insurance Service
e Import, Export, Storage and Distribution of daily
consumer goods " Food stuff, Lintel, Rice, Salt, Eatable
oil"
It is well known that each & every service cannot be considered
essential only because any government tries to misinterpret
it. In addition to that, by Industrial Enterprise Act the
government has ban right to strike in all sector and which
directly violated the Fundamental Conventions on Right at
Work of International Labour Organization even though Nepal
has ratified those as a member nation.
On the case of 2120 and 2340 the Committee on Freedom of
Association requested the government to take necessary
measures to repeal its notification in the official gazette
declaring hotel, motel, restaurant, and tourist accommodations
as falling within the scope of essential services and thus
prohibiting strikes in these services by virtue of Essential
Service Act 1957. However, violating the recommendations
made by the committee after that, the government imposed
Essential Service Act prohibiting strike on every six month
and last notification has been published on 25" April 2016.
Therefore, we would like to request the Committee to take an
appropriate action against the Government of Nepal to:
a. Repeal the provision containing anti labour provision
under Industrial Enterprises Act 2016 ( Clause on
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Repeal the provision containing ban on right to strike
and bargaining in Special Economic Zones Act 2016,
To repeal the Essential Service Act 1957 and the
notification published under the act every six month
25" April 2016, which ban the strike on different
services. We further request the Committee to make a
direct request to the Government of Nepal in order to
stop all kinds of unfair practices such as repeatedly
issuing of prohibiting order in the name of 'Essential
Services', which curtail workers' democratic rights
ensured by the ILO core conventions.

To ensure that Government should amend all
legislation which must be comply with ILO principle
on Fundamental principle and right at work as well
as constitution of Nepal.

We also request to the Committee to take an
appropriate action against the Government of Nepal
in order to ensure union rights in Nepal and prior
consultation with trade unions, which affect the right
of the works.
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General Federation of Nepalese Trade Unions (GEFONT)
Nepal Trade Union Congress (NTUC)

All Nepal Federation of Trade Union (ANTUF)
Confederation of Nepalese Professionals (CONEP)
Madhesi Trade Union Confederation (MTUC)

National Employees Federation of Nepal (NEFON)
National Democratic federation of Nepalese Trade Union
(NDFONT)

National Democratic Confederation of Trade Unions-
Independent (NDCONT-I)

Nepal Inclusive Trade Union Federation (NITUF)
National Democratic Confederation of Nepalese Trade
Unions (NDCONT)

Khilla Nath Dahal
President, JTUCC



